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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF FLORIDA

SOUTHERN DIVISION

CASE NO. 97.. 2324
OSVALDO LUACES and

MARITZA LUACES, 1
individually and on behalf of all CIV-HIGHSMITH
class members similarly situated,
MAGISTRATE JUDGE
DUBE
Plaintiffs, "0 =

A8031

VS. o xx:

DIRECTV INC,, T
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/ xam
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E
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COMPLAINT - CLASS ACTION

Plaintiff, Osvaldo Luaces and Maritza Luaces, (“The Luaces”)brings this action on
behalf of himself and on behalf of all other class members similarly situated, pursuant to
Fed.R.Civ.P. 23 and Local Rule 23.1, and sues Defendant, DIRECTV, Inc. (“DirecTV”) and

alleges as follows:

NATURE OF THE ACTION

1. The claims asserted in this cause of action arise out of a breach of contract and
fraudulent “bait and switch” scheme engaged in by DirecTV. As part of an aggressive,
nationwide marketing campaign, initiated in the Fall of 1996, DirecTV induced consumers
to enter into prepaid non-refundable one year contracts with DirecTV for its Total Choice

programming package. DirecTV advertised its Total Choice programming package as
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superior to cable television in quantity, quality and value. A substantial part of this
programming package consisted of seven thematic Encore movie stations, which are
prominently listed on page 6 of DirecTV’s informational brochure [DirecTV’s informational
brochure is attached as Exhibit A to this Complaint].

2. After signing up hundreds of thousands of consumers to this Total Choice
programming package, DirecTV eliminated from the Total Choice package all of the seven
Encore movie channels, and advised consumers who had already prepaid for these stations
that they could only get access to these stations by paying an extra charge per month.
Consumers who had prepaid for this programming were required to either give in and pay
DirecTV the additional monthly charge, or go without the seven movie stations. A classic
“bait and switch” sales practice.

JURISDICTION, PARTIES, AND VENUE

3. This Court has subject matter jurisdiction over this case pursuant to 28 U.S.C.
§ 1332 (a)(1).

4. Plaintiffs, Osvaldo Luaces and Maritza Luaces, are citizens of the state of
Florida and reside in Miami, Dade County, Florida, and are otherwise sui juris.

5. DirecTV is a corporation organized and existing under the laws of California,
which does business throughout the United States. DirecTV’s principal place of business
is in the State of California. DirecTV is qualified to do business in Florida, and conducts

business throughout Florida, including Dade County.
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6. This Court has subject matter jurisdiction over this action pursuant to 28
U.S.C. §1332 because the amount in controversy exceeds $75,000, and Plaintiffs and
Defendant are citizens of different states.

7. Venue is proper in this district pursuant to 28 U.S.C. § 1391 in that Defendant
DirecTV is a foreign corporation that regularly conducts business in Dade County, and the
Plaintiffs reside in Dade County.

GENERAL ALLEGATIONS

8. In August of 1996, DirecTV announced an aggressive nationwide marketing
campaign designed to accelerate sales of DSS equipment’, DirecTV programming, and build
DirecTV’s leadership position in the direct broadcast satellite (DBS) marketplace.

9. Initially scheduled to last until December 31, 1996, DirecTV’s marketing
campaign involved a nationwide cash back offer available to consumers who (1) purchased
a new DSS system from an authorized dealer, and (2) prepaid a non-refundable one year
subscription to the DirecTV Total Choice programming package.

10.  DirecTV advertised that its Total Choice programming package was superior
to any other satellite or cable package on the market in quantity, quality and value; and

represented that subscribers would receive numerous channels, including the following

movie channels:

1 DSS stands for Digital Satellite System. This equipment includes an 18 inch satellite dish, a digital
receiver, and a remote control which consumers must purchase at a cost of at least $300. DSS is a trademark

of DirecTV, Inc.
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a. ENCORE: Hit movies ‘60's 70's & 80's

b. ENCORE?2: Love Stories

C. ENCORE3: Westerns

d. ENCORE4: Mystery

€. ENCORES5: Action

f. ENCORES6: True stories & Drama

g ENCORE7: WAM!

11.  DirecTV’s $200 cash back campaign was a huge success, and the campaign
was continued past the announced December 31, 1996 cut off date initially announced by
DirecTV. Approximately one million consumers signed up with DirecTV between August
29, 1996 and July 7, 1997.

12, After enrolling almost one million consumers in a prepaid one year non-
refundable contract, DirecTV announced its decision to remove the seven Encore movie
stations from the Total Choice programming package.

13.  Consumers who entered into the prepaid one year non-refundable contract with
DirecTV, who relied upon DirecTV’s assurances that they would receive these seven movie

stations, were told they could only receive these stations if they “upgraded” into a more

expensive programming package.
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14. DirecTV has breached its contract with this entire class of consumers, and
engaged in a deceptive and unfair trade practice which involved a classic “bait and switch.”
CLASS ALLEGATIONS

15.  Plaintiffs bring this action as a class action pursuant to Rule 23(a) and Rule
23(b)(3) of the Federal Rules of Civil Procedure on behalf of the class (the “Class”)
consisting of all consumers who entered into the prepaid one year non-refundable contract
with DirecTV, between August 22, 1996 and April 10, 1997, for a subscription to DirecTV’s
Total Choice programming package.

16. Members of the class are so numerous and geographically dispersed throughout
the United States that joinder of all class members is impracticable. The exact numbers of
the Class is presently unknown to the Plaintiff, but is believed to approach one million.

17.  Plaintiffs would fairly and adequately represent the interest of all class
members and has retained counsel competent and experienced in class action litigation.

18.  Plaintiffs’ claims are typical of the claims of the class and all class members
sustained losses arising out of Defendant’s same wrongful conduct.

19. The questions of law and fact common to the class predominate over any
question solely affecting individual class members. Among the questions of law and fact
common to all class members are the following:

A.  Whether Defendant breached its contract with plaintiffs and with other
members of the Class;
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B. Whether Defendant committed fraud in enticing Class members to enter a
prepaid one year non-refundable contract with DirecTV, by offering seven
movie channels, knowing that it would later remove these channels from the
agreed upon package, unless the customers agreed to pay an additional fee to
receive these channels;

C. Whether the members of the Class have sustained damages and, if so, the
proper measure of such damages.

20. A Class action is superior to other available methods for the fair and efficient
adjudication of this controversy because joinder of all class members is impracticable.
Furthermore, the expense and burden of individual litigation make it impossible for the Class
members to individually redress the wrong done to them.

COUNT I - BREACH OF CONTRACT

71, Plaintiff readopts and realleges each and every allegation contained in
paragraphs 1 through 20 as if fully set forth herein.

22 Plaintiff and other members of the class prepaid to DirecTV a one year non-
refundable subscription to DirecTV’s Total Choice programming package.

73, DirecTV promised in its promotional material and advertisements, that
DirecTV’s Total Choice Programming would include the following premium movie
channels:

a. ENCORE: Hit movies ‘60's 70's & 80's

b. ENCORE2: Love Stories

C. ENCORE3: Westerns
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d. ENCORE4: Mystery

€. ENCORES5: Action

f. ENCORES6: True stories & Drama

g ENCORE7: WAM!

24.  After the Plaintiffs prepaid for DirecTV’s Total Choice Programming, DirecTV
breached its contracts by eliminating the seven movie stations from the Total Choice
programming package.

25 As the result of DirecTV’s breach, plaintiff and other members of the Class
were caused damages and injury in amounts yet to be determined.

COUNT 11 - FRAUD

26.  Plaintiffs readopt and reallege each and every allegation contained in
paragraphs 1 through 25 as if fully set forth herein.

27.  As part of DirecTV’s aggressive marketing campaign, consumers were offered
$200 cash back as long as they entered into a prepaid and non refundable one year contract
for DirecTV’s Total Choice Programming package, which DirecTV advertised as superior
to any other satellite or cable package in quantity, quality, and value.

78.  Plaintiffs, and members of the Class, relied upon DirecTV’s assurances that
they would receive seven Encore movie stations if they prepaid a non-refundable one year
subscription to DirecTV’s Total Choice programming package. These seven Encore movie

stations represented a material portion of DirecTV’s Total Choice programming package.

7
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79 Little did subscribers know, DirecTV had already decided to remove these
stations from the Total Choice package, and charge an extra fee to the consumers who had
already paid for these channels. Indeed, DirecTV required prepayment because its so-called
“customer agreement”, which would be provided to customers only after they had prepaid
for the subscription and purchased the equipment, provides that a customer dissatisfied with
any program change is “not entitled to a refund of any prepaid subscription amounts paid
in connection with a DirecTV offer or promotion.” In an attempt to take advantage of this
provision DirecTV pulled a classic bait and switch by: (a) representing that the Total Choice
package would contain channels which DirecTV knew would be eliminated; and (b)
requiring prepayment before advising customers of its decision to eliminate these channels.

30.  As the result of DirecTV’s fraud, Plaintiff and the other putative class members
are now forced to either pay DirecTV an additional fee to receive these channels DirecTV
had previously agreed to provide, or not receive the channels DirecTV had agreed to provide.

PRAYER FOR RELIEF

WHEREFORE, Plaintiff, on his own behalf and on behalf of the class, respectfully

request that this Court:

a. Certify this action as a class action under Rule 23(b)(3) of the Federal Rules
of Civil Procedure;

b. Award Plaintiffs and the Class their damages, including pre-judgement
interest, under each applicable count of this complaint;
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C. Award Plaintiffs and the Class punitive damages under Count 1I of this

complaint.

d. Award Plaintiffs and the Class attorneys’ fees, costs, and expenses.

€. Award Plaintiffs and the Class such further relief as is appropriate in the

interest of justice.

Plaintiffs demand trial by jury on all claims that are so triable.

MARK A. DRESNICK, P.A., GRAND BAY PLAZA -

Respectfully submitted,

HANZMAN, CRIDEN, KORGE, &
CHAYKIN, P.A.

Attorneys for Plaintiffs

2100 First Union Financial Center

200 South Biscayne Boulevard

Miami, FL 33131

(305)579-1222 /

By(// // |
MIe] A
Fla. Bax No. 5106
MARK J. HEISE

Fla. Bar No. 771090

MARK A. DRESNICK, P.A.
Attorneys for Plaintiffs
Grand Bay Plaza, Suite 201
2665 South Bayshore Drive
Miami, FL 33133
(305)854-9100

A 2>
By 6W~ ‘ ‘{\@N\
MARK A. DRESNICK
Fla. Bar No. 229008
SEAN M. ELLSWORTH
Fla. Bar No. 39845
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to DIRECTV...
q:m: x <°: for choosing DIRECTV® and welcome to the wonderful world of entertainment your

new DSS system makes available to you. Here’s where you begin a new adventure in television viewing, by joining
over 1.6 million subscribers who are already watching great DIRECTYV entertainment.

DIRECTYV offers the best in sports, movies and your favorite cable programming, all brought to vou with digital-
quality picture and sound—at an easy-to-afford price. Choosc the "lotal Choice™ package that best suits your family.

¢

When it comes to sports, DIRECTV is the winner hands down. No other small-dish provider offers
NFL SUNDAY TICKE'T" or the number of NBA, NHI. or Major L.eague Baseball games that we do.

DIRECT TICKET" Pay Per View offers hit movies from all the major studios—as many as 55 different pay
per view titles every night, as well as dozens of incredible LIVE events throughout the vear.

For popular cable channels, DIRECTYV offers a great selection! Enjoy 'The Disney Channel, ESPN, CNN,
Discovery Channel and many, many more. And, with digitally-delivered audio, DIRECTV has 31 channels
of commercial-free music to suit evervone’s taste. See the channel lineup in the back of this booklet.

To get great DIRECTV entertainment today, call 1-800-531-5000

Commercial establishments, please call 1-888-200-4388 1
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Your DSS system consists of an 18-inch satellite dish, digital receiver, and remote control. Like a television
set, your DSS system has power on/off and channel up/down controls. But it also offers many other capabilities

that allow you to customize your viewing experience like never before. Although some features may vary

depending on the brand of DSS equipment you’ve purchased, every DSS system brings you great DIRECTV

entertainment and all of these exciting teatures:

* Remote Control—allows you to easily move through the on-screen program guide, select your

programs, instantly order DIRECT TTCKE'T Pay Per View movies and events as long as you have

a continuous land-based phone connection, and access the other features of your DSS system.

e Interactive On-Screen Program Guide— provides listings, rating information, and available
descriptions about current and upcoming programs.

e | ocks And Limits—allows you to set parental controls, such as rating and per-program
spending limits, or even restrict aceess to specific channels.

e Favorite Channel Lists—lets you build lists of your favorite channels for fast and easy access.

o \liernate Audio—sclects an alternate language (when available) for individual programs.

o Messages—allows you to reccive special electronic mail messages from the

DIRECTY Customer Service Center.

Be sure to check the owner’s manual
supplied by your DSS manufacturer for detailed information on
how to use these and other DSS system features.
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